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7-Eleven Franchisees fear intimidation, victimisation
7-Eleven Franchisees around Australia are being told by the Franchisor, 7-Eleven Stores Pty Ltd,
that 7-Eleven will fund them in obtaining legal advice as to why they should not join the Class
Action and has threatened to counter-sue any Franchisee who joins the Class Action.

In a letter dated 21 December 2017 and re-circulated to Franchisees on 16 February 2018 by 7Eleven CEO, Angus McKay, expressed concern with the "reputational impact' and the effect of
"negative publicity of the 7-Eleven !)IStem''. The CEO said that,

"ifcommenced, the potential broader

impact to our network mqy take mmryyears to repair'.
On 16 February 2018, Mr McKay warned Franchisees and Directors, "in light of the heightened media
interest, please remindyour team of the 7-Eleven Media Poliry and direct a'!Y media to contact

media@queries@7-eleven.com.au", while offering Franchisees assistance with fending off the media.

The 7-Eleven Media Policy requires a Franchisee to ask the media to leave any 7-Eleven Store
and to decline any comment or interview as well as to refuse to be photographed or to allow the
store to be photographed. Rather, Franchisees are required ''polite!J (to) ask the media to leave the
store and direct them to contact the Communications Manager 0J logging ajob with 24 / 7 support'.

The Franchisees' lawyer, Stewart Levitt, stated that the implied threat was repeated when the 21
December letter was re-sent to Franchisees on 16 February 2018. In it the Franchisor says:
"There are ma'!Y reasons wf?yfairness appears to us to require that we know who is suing 7-Eleven". The
CEO warns, "The issue ofano1!Jmiry is a matter which Franchisees are encouraged to consider careful!]''.
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According to Stewart Levitt: "The case law is clear: 7-Eleven will not succeed in obtaining details of the

identity of Group Members or particulars of Group Member losses or misleading and deceptive conduct, prior to
the conclusion of the initial trial'.

"Because of the intimidatory effect which the CEO 's message is having on some Franchisees, the Federal Court
Application in the Class Action seeks an Order restraining the Franchisorfrom terminating arry _f-<ranchise
Agreement without Court permission until the proceedings have been concluded one wqy or another1', Mr Levitt
said.

With compliments

Stewart A Levitt
Senior Partner

Enclosures:
1.

Copy letter from Angus McKay, CEO, 7-Eleven Stores Pty Ltd to the Franchisees and
Directors dated 16 February 2018 sent by email at 9:40 am

2.

7-Eleven Media Policy.

3.

Letter from Angus McKay, CEO, 7-Eleven Stores Pty Ltd to the Franchisees and
Directors dated 21 December 2017.

4.

Letter from Levitt Robinson Solicitors to Angus McKay, CEO, 7-Eleven Stores Pty Ltd
dated 22 December 2017.
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From: "CEO - Angus McKay" <CEOAngusMcKay@7eleven.com.au>
Date: 16 Feb. 2018 9:40 am
Subject: Media reports of potential class action
To:
Cc:
Dear Franchisees & Directors,

On 21 December, I wrote to you regarding correspondence from Levitt Robinson
encouraging current and former 7-Eleven franchisees to join a potential class action against
7-Eleven Stores Pty Ltd and other parties.

Media reports suggest that such an action may be filed in the Federal Court today.

I have attached my original letter, and encourage you to again consider the matters I raised
in that letter carefully.

If you are in any way considering participating in the proposed class action I urge you to
obtain independent legal advice and conduct your own research into the claims being made
before committing.

The team and I are focused on continuing to grow your respective businesses and
maintaining the positive momentum we have all worked so hard to achieve.

If you would like to discuss these matters, please contact your State Manager.

In light of the heightened media interest, please remind your teams of the 7-Eleven media
policy, and direct any media to contact mediagueries@7eleven.com.au. If you need further
assistance with media, please contact your RBM or Clayton Ford, GM Corporate Affairs,
on 0411 248 465.

Regards,

1-nevEN MEDIA POLICY
''"' thf- rw-ot &hat me,:tu, enqutr� directly wtth a store and request an fnterv,ew or comment,
ror,,,f\l'IOI\ ,� f11m M 7-n(S\•pn property. or wish to tak.e photographs of the store or customers,
thr f ranc.'hi�. and the-h staff. mu�t not participate.
1""" ,hrtutd poltte«y 1uf.: the media to leave the st.ore and dfrect them to contact the
C �•cation� Ma113ger by logging a Job with 2◄ 17 Support.
[umple of what to say:
••t'm not the ptJrson you need to speak fo · to requ�st permission to film/photograph our stores
you t'lef!d to contact our Communicotfons Manager, Julie Booth. You can contact her by ringing
the 7..£trv�n Support Cent� on 1800 655 160. In the meantime, you'll need to leave my
store please . ..

"II you wont an interview or comment you need to contact our Communications Manager1 Julie
Boot-h. You con contact her by ringing the 7-Eleven Support Centre on 1800 655 160. In the
meantime, you'll need to leave my store please."
·•I•m sorry, but you don't
contact the police."

have permission to be in the store. Please leave now or I will hove to

tt a Journali;st refuses to leave the property, Franchisees should contact their OM/RM who will
contact the Communications Manager, Julie Booth, immediately on 0408 197 670. This mobii.e
number should not be given to journalists.
Under no circumstances should a Franchisee t or their staff, attempt to physically force
journalists to leave the property.
Once 2◄/7 Support receives a query from a journalist, they will contact the Communications
Manager to manage the query.
It is important to remember that the media don't always identify themselves, or that a
Franchisee cootd have a journalist who as a regular customer.

7· E/ew:n Stores Pty. I td.
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21 December 2017

Dear Franchisee/ Director,

POTENTIAL CLASS ACTION
We are aware that the legal firm Levitt Robinson is circulating a letter encouraging current and former
7-Eleven franchisees to join a potential class action against 7-Eleven Stores Pty Ltd (7-Eleven) and
other parties.
We reject the claims outlined in Levitt Robinson's letter and will vigorously defend any legal action
brought in relation to these matters.
It is important that any franchisee considering joining this potential action carefully considers the
matters raised in the Levitt Robinson letter, particularly with regards to matters relating to the 7Eleven business, the issue of anonymity and cost to participants.
Anonymity
Levitt Robinson proposes that signatories to such an action may remain anonymous. We firmly believe
that franchisees will not be able to participate anonymously in the legal proceedings. If proceedings
are issued, we will be seeking details of specific allegations of any misleading conduct and full
particulars of any alleged damage suffered.
There are many reasons why fairness appears to us to require that we know who is suing 7-Eleven.
One example is that we do not see how a damages claim could be advanced without disclosing the
identity of the franchisees who claim to have suffered loss. Another example is that Levitt Robinson's
letter contains allegations that some franchisees have been misled. We are entitled to check and test
the accuracy of those allegations advanced by Levitt Robinson, allegations which appear to us to be,
at least in part, unique to each franchisee.
The issue of anonymity is a matter which franchisees are encouraged to consider carefully.
Costs and risks
Levitt Robinson also suggests that such an action can proceed without cost or risk to franchisees, at
least in terms of legal fees. Whilst it might be thought that the Funder of the litigation is taking all of
the risk and you are taking none of it, such risk could not be discounted in the event of a
counterclaim being raised by any of the parties.
Further, it is our belief that such an action is likely to have a long term negative impact on the wider
business. All current franchisees within the network would therefore possibly be exposed to these
potential negative impacts.
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Complex and contested legal proceedings of this nature invariably take significant time to work
through the judicial process to conclusion. During the course of the proceedings, as a result of the
legal uncertainty and reputational impact, there is a reasonable likelihood that:
•
•
•
•

Finance for franchise acquisitions may well again become more difficult to secure (despite the
positive changes recently experienced in this regard);
Sales of stores may well become more difficult if there is negative publicity of the system;
Store and Goodwill values may well be negatively impacted; and
Franchisees wanting to exit may be less able to do so, at least in terms of finding a buyer
willing to pay the price the franchisee wishes to obtain.

Signatories

The Commercial Litigation Funding Agreement circulated by Levitt Robinson states that the Funder
may terminate the agreement if 150 members have not signed up by 28 February 2018.
You should be aware that a number of former franchisees whom it is believed have been contacted
by Levitt Robinson have- as part of their exit from the network- signed a deed of release preventing
them from any further legal action against 7-Eleven Australia and would likely be precluded from this
action.
Due diligence

Franchisees considering signing up to the Commercial Litigation Funding Agreement associated with
the legal proceedings should seek their own independent legal advice and conduct their own research
into the claims being made before committing themselves. We cannot give that advice and you ought
to seek advice from your own legal advisers.
Legal advice

If you are in any way considering participating in the proposed group action we urge you to obtain
independent legal advice. If you are unable to afford legal advice please contact us as we may be able
to assist with some funding support for that purpose.
Conclusion

While we do not believe that such litigation will prevail, if commenced the potential broader impact
to our network may take many years to repair. We are proud of the significant efforts that we have
made together to reform our business over the past two years and the positive results that we are
achieving. We intend to continue those efforts, ideally without the constraints imposed by litigation.
If you would like to discuss these matters, please contact your State Manager.
Yours sincerely,

Angus McKay
Chief Executive Officer

Page 2 of 2

Angus

Angus McKay
Chief Executive Officer
7-Eleven Stores Pty. Ltd.
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Note: This message contains information intended only for the use of the addressee. If you are not the
intended addressee you are hereby notified that any use, dissemination, distribution or reproduction of this
message is prohibited. Unless specifically stated any views expressed in this message are those of the
individual sender and may not necessarily reflect the views of ?-Eleven Stores Pty. Ltd ..
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Mr Angus McKay
Chief Executive Officer
7-Eleven Stores Pty Limited
Private Bag 43
MOUNT WAVERELY VIC 3149

By email:

amck@7eleven.com.au

Dear Mr McKay

Re: 7-Eleven Stores Pty Limited
Reference is made to your letter of 21 December 201 7
Franchisees/Director'' which was apparently circulated to Franchisees.

addressed

to

"Dear

Firstly, we did not circulate a letter or encourage addressees to circulate our correspondence to
7-Eleven Franchisees. We only addressed our correspondence to our clients.
The fact that they may have seen fit to broaden the circulation of our correspondence is a matter
for them.
Nevertheless, given ?-Eleven's record of pressuring Franchisees against vindicating their rights
(as has been reported to us by our clients), we neither confirm nor deny that we even intend to
bring a class action.
If we were to do so, the lead applicant will be identified. Were the class action to succeed, to
distribute damages or settlement monies, the recipients would have to be identified at that point,
not earlier.
It is certainly open to us to give an undertaking to our clients that we would not disclose their
identity without their written authority to do so and even if given, not without obtaining
adequate protection from the Court against victimisation or sanctions, which are entirely
foreseeable.
It is misleading to propose that group member claims will be tested prior to the Court's judgment
This message contains confidential information and is intended only for the individual named. If you are not the intended recipient you should not
disseminate, distribute or copy this email/fax. Please notify the sender immediately by email/fax if you have received this email/fax by mistake and delete
this email/fax from your system. Email/fax transmission cannot be guaranteed to be secure or error free as information could be intercepted, corrupted,
lost, destroyed, acrive late or incomplete or contain viruses. The sender does not accept liability for any errors or omissions in the content or the receipt of
this message which may arise or otherwise as a result of email/fax transmission. If verification is required please request a hard copy.
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at trial, or alternatively, approval of the settlement by the Court.
It is concerning that you refer to the anonymity issue. Clearly, you are quite aware that
Franchisees fear victimisation if they participate in a class action and that that fear is entirely real
because 7-Eleven appears to have every intention of using that fear to foster a culture of
intimidation.

Costs and risks
You should obtain legal advice on the opening paragraph about costs and risks. What you have
stated is incorrect. The caselaw is very clear that no party will succeed in obtaining details of class
members, their losses or their relationship with 7-Eleven, prior to the Court's judgm ent at trial, or
alternatively, approval of the settlement by the Court.
We would appreciate 7-Eleven identifying the counter-claim that it intends to bring against the
lead applicant. The lead applicant is the only party to the action within the class who is
susceptible to a counter-claim.
In any event, any such counter-claim would be resisted.
At present, as you would be well aware, 7-Eleven unilaterally exercises its discretions as it sees fit
to reprimand, punish and exact payments from Franchisees in circumstances where they do not
even have the opportunity or more importantly, the means, to resist reprisals inflicted outside the
legal system.
The threat of making a "counter-claim" hardly has any potency when expressed by 7-Eleven,
who have typically acted to the detriment and expense of Franchisees without recourse to the
legal system.
With respect to your belief that a class action would have a long term negative impact on the
wider business, it should be recognised that it is 7-Eleven Stores Pty Ltd's own behaviour, as
described in the Proactive Compliance Deed between ?-Eleven and the Fair Work Ombudsman
of 7 December 201 6 which has contributed most towards the devaluation of each and every
Franchisee's investment.
The fact that so many Franchisees have effectively just paid hundreds of thousands of dollars to
work in poorly paid employment under harsh conditions, for long hours and for little reward,
has the greatest long term negative impact on the wider business.
It is true that complex and contested legal proceedings of long duration could have a negative
impact in the short to medium term on the business.
However, ?-Eleven is a very well-resourced operation supported by the Dallas parent and the
ultimate shareholder in Japan.
It may well be that as a result of such legal proceedings, this franchising conglomerate may have
to share some of its wealth with the long-suffering Franchisees to a greater extent than it would
like.
One way to alleviate any negative impact from a class action (if such a class action is ever
brought) would be for 7 -Eleven to promptly and constructively participate in a mediation to
pl50623_ 1 56.dotx v2
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resolve the issues which are raised in such proceedings.
Obduracy by the Franchisor is the greatest way to ensure the Fran chisees' impoverishment.
Some would say that that obduracy has long been in evidence.

Signatories
It is true that some Franchisees have been required to sign a Deed of Release by 7-Eleven. Some
would argue that certain releases have been procured by 7-Eleven in circumstances which were
unconscionable and involved substantial duress being imposed. Where that could be
demonstrated, it is foreseeable that those releases could be set aside.
We are concerned that 7-Eleven is seeking to procure releases and indemnities from Franchisees
at every conceivable opportunity, sometimes even unlawfully - as its corporate counsel has
recently admitted in correspondence with the writer.

Due diligence
Franchisees that have retained our services recognise that Levitt Robinson is an independent Ia.w
firm and has no interest whatsoever in 7-Eleven Stores Pty Ltd, Metcash C-Store or any of ?
Eleven's other suppliers.
Franchisees may suspect that when you advise them to obtain independent legal advice, it is only
to sow doubt in their minds, as you do not want to see Franchisees united in strength.

Leg al advice
It is interesting that 7-Eleven is offering to fund Franchisees obtaining independent legal advice.
We query how independent that legal advice will be. Will it be tied to obtaining legal advice from
a particular law firm or solicitor?
We query ?-Eleven's motivation and interest in Franchisees obtaining independent legal advice.
We note that no such offer was forthcoming in the lead up to Franchisees raking on
extraordinary levels of debt and investing their life savings into loss-making or poor performing
businesses. 7-Eleven never offered to fund independent legal advice when Franchisees were
given the disclosure documents or the Franchise Agreement or sign ed up to a Tri-partite
Agreement between 7-Eleven and a bank who was providing funding to Franchisees without
regard to its obligations under the Code of Banking Practice.

Conclusion
It is obvious that many Franchisees play a double game and try to cut a better deal for
themselves by betraying their brothers and sisters in suffering.
It is for this reason that we do not propose to confirm or deny that a cla ss action will actually be
brought.

p150623_1 56.dotx v2
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However, Franchisees must know by now that Levitt Robinson is committed to the interests of
Franchisees and has been prepared to invest in an enormous amount of time and resources in
defending their interests.
We have never been prepared (as the Franchisor and much of the media. has been), to blame the
Franchisees for the underp ayment of wages and the breach of migration laws which became
endemic in the system prior to the Four Comers expose.
We continue to stand by the Franchisees and to promote their cause in a way that is unrivalled.

Yours faithfully

LEVITT ROBINSON
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